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St. “outa Post-Dispatch 


September 29, 1969 


Why Apologize for the U-2?- 


Because International Lew and Usage Required It, Says Professor 


‘By Harold J. Berman 


(Excerpta from the introduction te 
“Trial of the U-2," transcript of the 
Francis Gary Powers trial, pudlished 
by Tranaletion World Publishers 
Chicago. Mr. Berman is professor of 
law at Harvard University.) 


" We cannot understand the signifi- 


eance ef the Powers trial unless we 
realize what lay behind Mr. Khrush- 
chev's demand for a pledge that the 
United States would not undertake U-2 


- flights ja the future, a statement ‘‘de- 
seis the viole- 
thon of Soviet terri- 


International lew har no analogy in 
our domestic law. But in domestic 
law it tg easy enough for the aggrieved 
party to get satisfaction through a law- 
sult. If my enemy trespasses on my 
property I can go to court and get 
damages—possibly even punitive dam- 
ages—and an injunction. If a hostile 
plane intrudes over a country’s terri- 
tory and ia shot down, however, there 
in no easily avaliable judicial remedy 
againet the offending government. Suit 
can be brought in the International 


_ Court of Justice, but many countries 


(including both the United States and 
the Soviet Union) do not accept the 
compulsory Jurisdiction of that court 
in all cases, Moreover, diplomacy re- 
quires a moresppeedy response. 
An apology Was especially necessary 
for Mr. Khrushchev in view of what he 
_ stands for in Soviet politics. Our gov- 
atoment’s statements challenged not 
, only his foreiga policy, but alao his 
domastic policy, 12 also chatlenged his 
personal position of leadership in the 
Soviet Union and the Communist 


rushchev's foreign policy 
based on wishful thinking. In the 
Communiet. wotld, as in the West, 
negotiation seems to many to smack 

soltness. The very fect that an 
Americas, U-2' plane was flying over 
Soviet territory: disetedited Mr. 
Khrushcher in the ayes of such people. 


Undermining Mr. Khrushchev 


An apology from the United States 
Government was needed to restore his 
prestige, to provide a symbol of the 
_socceas of his diplomacy. The refusal 
to apologize, coupled with the public 


. Characterization of the Soviet Union as 


in effect as outlaw, to whom the ordi- 
nary rules of international law do not 
apply, was bound to undermine his 


. position at bomar-uniesa he was able 


to return blow for blow. 

Thus it was not the U-2 flight iteelf 
but rather the failure of the United 
States Government to make the proper 
accepted ceremonial expreasions of 


regret which caused Mr. Khrushchev 


to refuse to participate in the summit 
conference, to withdraw his invitation 
to Mr. Eisenhower to visit the USSR, 
and thereafter to denounce the Pres- 


i 


prin. . Mr. Khrushchev could sot wring out): 
: in the of the United States Government were |. 
case of some coustri¢s but notin the “wrung by the Military Divieion of the 
> ease of the Soviet Unice. . . Supreme Court of USSR out of ~~ 

-.. "The requirement of an apology ia ~Francls Gary Powers. ; - 
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